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ABSTRACT

This study examines normatively the elements of trafficking in human organs and tissues as stipulated in
Article 124 paragraph (3) jo. Article 432 of Law Number 17 of 2023 concerning Health, with the perspective
of Islamic criminal law to fill the gap in studies that are still limited between positive regulations and figh
jinayat. The background is that the progress of organ transplantation actually gives rise to exploitative crimes
that degrade human dignity, so it requires an analysis of the alignment of sharia values. The method used is
normative legal research with a legislative approach to the norms of the Health Law, conceptual for the
concept of body integrity, and comparative between positive offenses and Islamic jarimah. Primary materials
include related laws, the Qur'an, and Hadith; secondary such as criminal books and journals; tertiary in the
form of a legal dictionary. The analysis was carried out descriptive-analytically through a literature study. The
results showed that the elements of the offense included the subject of "everyone,” commercialization/trade,
intentional mens rea, and absolute unlawfulness, with a prison sentence of 5-7 years plus a multi-level fine of
Rp500 million-Rp2 billion. From the point of view of Islamic criminal law, this act is jarimah ta'zir because it
violates hifz al-nafs and karamat al-insan (QS Al-Isra:70; Al-Ma'idah:32; Al-Baqarah:195), positive sanctions
are in line with maslahah but less strict on corporations and the restoration of victims. The discussion
underlined the effectiveness of regulations to prevent the exploitation of vulnerable donors, although it is
necessary to revise legal entity sanctions, criminal minimums, and harmonize MUI fatwa. Conclusion: the
substantive arrangement of ihya' maqgasid syari'ah; recommendations for altruistic donor campaigns, the
integration of Islamic repentance in rehabilitation, and empirical research on enforcement.
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INTRODUCTION
The development of science and technology in the field of medicine has opened a new

chapter in the effort to save lives through the transplantation of human organs and tissues, which
was initially expected to be a manifestation of the progress of civilization that benefited humanity
at large (Isnanda et al., 2023). Ironically, however, these advances have been the catalyst for the
emergence of an increasingly complex and covert form of modern crime, in which the human body
that is supposed to be a protected and respected subject is reduced to an object of economic
exploitation through the practice of illegal trafficking in organs and body tissues. This phenomenon
not only violates the positive legal provisions that apply in various jurisdictions, but is also
fundamentally contrary to universal human values, the ethics of the medical profession that
upholds the principle of do no harm, and the dignity of human beings as God's created beings who
have the right to unshakable physical and spiritual integrity. In a contemporary society
characterized by globalization and economic inequality, the trafficking of human organs is
increasingly prevalent as one of the most lucrative transnational crimes, exploiting the
vulnerabilities of marginalized groups such as the urban poor, victims of social conflict, or illegal
migrants who are often forced to source organs for minimal financial rewards that are
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disproportionate to the permanent health risks they bear (Pramana Sukma, 2025).

Globally, trafficking in human organs and tissues has long been identified as a serious threat
to social stability and public health (Wulandari et al,, 2024), with reports from the World Health
Organization (WHO) and independent research institutions estimating that the value of these black
market transactions reaches billions of US dollars each year, although the exact figure is difficult to
verify due to its clandestine operation and involving international criminal syndicate networks
(databoks.katadata.co.id, 2022). The imbalance between the increasing demand for transplanted
organs due to the increasing cases of kidney, liver, or other multi-organ failures and the limited
supply of legal organs from voluntary donors creates a golden opportunity for criminals who use
advanced medical technology to carry out illegal surgeries in underground clinics, fictitious
hospitals, or even poorly supervised conflict areas. This practice often involves forced recruitment
from developing countries in South Asia, East Africa, and Eastern Europe, where victims are
recruited through false promises of employment or debt pressure, then their organs are extracted
and sold to wealthy buyers from developed countries such as the Middle East or Western Europe,
thus deepening the global injustice gap and creating secondary health epidemics of nosocomial
infections and post-operative complications in victims. In Indonesia it self, although documented
cases are still sporadic, the potential exploitation of poor rural residents or migrant workers is a
serious concern, given the limited health surveillance infrastructure and weak coordination across
law enforcement agencies.

In essence, transplantation of human organs and tissues is a medical practice that is in
principle justified and even recommended within the framework of contemporary ethics, as long as
it is carried out on the basis of free and informed consent, without elements of commercialization,
and in compliance with international medical standards as stipulated in the Istanbul Declaration on
Trade in Human Organs (Putri et al,, 2023). This practice allows the saving of thousands of lives
each year through living or deceased donors, thus becoming a symbol of human solidarity in the
midst of limited biological resources. However, the line between noble medical acts and criminal
irregularities becomes increasingly blurred when economic profit motives permeate entire supply
chains, from donor recruitment, organ extraction, to distribution to transplant recipients, where the
human body is treated as a mere commodity with no regard for ethical consequences, long-term
health, or the victim's right to fair compensation. The State, as the bearer of the primary
responsibility in protecting its citizens from such forms of exploitation, is obliged to draft strict
criminal regulations to safeguard the integrity of the human body as a non-negotiable human right,
as recognized in the constitution and international human rights instruments.

In the context of Indonesian national law, Law Number 17 of 2023 concerning Health
represents a progressive legislative response to the threat of trafficking in human organs and
tissues, with Article 124 paragraph (3) expressly prohibiting any form of commercialization or
trafficking in organs and/or body tissues for any reason, thus emphasizing that organs are not an
economic commodity but biological assets protected by the state (Susanto et al, 2025). This
provision is clarified through Article 432 which regulates criminal sanctions for perpetrators who
commercialize transplants or trade organs/body tissues, with a maximum penalty of 12 years in
prison and a fine of up to Rp5 billion, making it a special criminal offense that targets serious
violations of public health and human dignity. This arrangement not only continues the spirit of the
prohibition in previous health laws, but also strengthens it with a more operational formulation,
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although interpretive challenges remain regarding the scope of "organs and tissues of the body",
the form of "commercialization", as well as the terms of intentional intent of the perpetrator. An in-
depth analysis of these elements of the offense is essential to ensure that law enforcement is on
target, distinguishing legal medical practice from organized crime, and preventing potential
overcriminalization that harms health workers acting bona fide.

A number of previous studies have discussed the issue of human trafficking and trafficking
in human organs from the perspective of Islamic law and modern criminological approaches. The
research conducted by Rashdi (2024) entitled Islamic Law and Human Trafficking: The Ethical and
Legal Frameworks examines how the ethical framework and norms of Islamic law can be used to
tackle human trafficking practices, including the exploitation of organs. The research focuses on
moral values in sharia that prohibit all forms of exploitation of human beings and emphasizes that
the principles of Islamic law have the potential to become a normative foundation in efforts to
prevent human trafficking. The results of this study show that Islamic law not only emphasizes the
prohibition against human exploitation, but also provides a strong ethical basis for the protection of
human dignity that is in line with international legal standards in combating human trafficking
(Rashdi, 2024). Another study was conducted by Qosim, Muhammed, Ftayh, and Kabrch (2025)
with the title Examining Legislation and Enforcement Mechanisms to Combat International Human
Trafficking from an Islamic Criminal Law Perspective. This study examines the mechanisms of
legislation and law enforcement in dealing with human trafficking using the Islamic criminal law
approach, especially the concept of fasad fi al-ard which is understood as a form of social damage
that must be prevented by the state. The results of the study recommend a hybrid legal model that
integrates Islamic criminal law principles with international legal standards to improve the
effectiveness of victim protection and strengthen law enforcement systems against transnational
human trafficking networks (Nameer Hashim Qasim et al., 2025). Furthermore, a study conducted
by Nielsen, Siddique, Li, and Koizumi (2023) entitled Social Network Analysis of Illlicit Organ Trading
Networks: The Medicus Case uses a criminological approach with a social network analysis method
to understand the structure of illegal organ trading networks based on the Medicus case in Kosovo.
The study found that organ trafficking involves a complex network consisting of medical personnel,
brokers, and health facilities that act as liaisons in these illegal activities. The findings of this study
show that organ trafficking is not just an individual criminal act, but part of an organized crime
network that requires a more systematic law enforcement strategy (Nielsen et al., 2023). Another
research was conducted by Amilang, Ilyas, Halim, and Baxadirovna (2025) through an article
entitled The Crime of Trafficking in Persons in Indonesia: Applying Islamic Criminal Law to Develop a
Victim Rehabilitation Framework. This study focuses on the importance of the rehabilitation
approach of trafficking victims using the perspective of Islamic criminal law based on the principles
of magqasid al-syari'ah. The results of the study show that victim recovery must include physical,
psychological, and social aspects so that victims can return to function normally in society and
avoid ongoing trauma due to the exploitation experienced (Ilyas et al., 2025).

Although these studies make important contributions to understanding human trafficking
and organ trafficking from the perspective of Islamic law, most studies still focus on the ethical
aspects, prevention, crime networks, and rehabilitation of victims in general. There have not been
many studies that have specifically analyzed the provisions of criminal sanctions against trafficking
in human organs and tissues in Indonesia's positive law, especially as stipulated in Article 124
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paragraph (3) jo. Article 432 of Law Number 17 of 2023 concerning Health, from the perspective of
Islamic criminal law. Therefore, this study seeks to fill this gap by conducting a more in-depth
analysis of the construction of criminal sanctions against trafficking in human organs in Indonesian
laws and regulations and assessing its conformity with the principles of Islamic criminal law,
especially related to the concept of ta'zir, the protection of the soul (hifz al-nafs), as well as the
protection of human dignity within the framework of maqasid al-syari'ah. Thus, this research is
expected to make an academic contribution in enriching the study of Islamic criminal law as well as
providing a normative perspective on strengthening regulations in an effort to prevent the practice
of trafficking in human organs.

This research is focused on three interrelated problem formulations. First, what are the
elements of the criminal act of trafficking in human organs and tissues in Article 124 paragraph (3)
juncto Article 432 of Law Number 17 of 2023 concerning Health, including legal subjects, criminal
acts, delicacies, and mens rea. Second, how to review Islamic criminal law on these elements
through the rules of ushul figh, maqashid al-shari'ah, and jarimah classification. Third, what is the
perspective of Islamic criminal law on criminal sanctions in Article 432, especially its
proportionality with the principles of 'is, ta'zir, and maslahah. Thus, this research contributes to the
development of an inclusive criminal law discourse in Indonesia.

METHODS

This research is normative in nature that directs the main attention to the study of legal
norms regarding the criminal act of trafficking in human organs and tissues as stipulated in Law
Number 17 of 2023 concerning Health, especially Article 124 paragraph (3) which prohibits all
forms of commercialization of organs and body tissues and Article 432 which establishes criminal
sanctions (Juliardi et al., 2023). This normative approach was chosen because its essence lies in the
analysis of the juridical construction of the elements of criminal offenses such as subjects, acts,
objects, and errors as well as the evaluation of their relevance to the principles of Islamic criminal
law, thus allowing an in-depth study of the alignment between Indonesian positive law and sharia
values without relying on empirical data in the field. For this reason, the research applies three
main approaches that complement each other: first, the statute approach to examine the hierarchy,
systematics, and legume ratio of the provisions of the 2023 Health Law; Second, a conceptual
approach to explore the concept of protecting the integrity of the human body in the doctrine of
general criminal law and figh jinayat; and third, a comparative approach in comparing the
formulation of criminal elements and the mechanism of criminal sanctions in positive law with the
category of jarimah ta'zir and the principle of ta'dib in Islamic criminal law.

The legal materials collected include primary materials in the form of related laws and
regulations such as Law Number 17 of 2023 concerning Health and the main sources of Islamic law,
namely the Qur'an and Hadith, secondary materials including criminal law textbooks, health law
literature, as well as journal articles on the trade in human organs, and tertiary materials such as
legal dictionaries and juridical encyclopedias that support the explanation of key terminology
(Rizkia & Fardiansyah, 2023). The collection of legal materials is carried out thoroughly through
library research by searching university libraries, journal databases, and trusted digital sources.
The analysis of the collected legal materials is then carried out through a qualitative method with a
descriptive-analytical pattern, namely describing the applicable legal norms systematically,
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interpreting their meaning through grammatical, telelogical, and systematic interpretations, and
then criticizing their conformity with sharia maqashid such as hifz al-nafs and hifz al-'irdh, thus
producing normative recommendations that are contextual and applicable for the development of
criminal policies.

RESULT AND DISCUSSION

Elements of the Criminal Crime of Human Body Organ and Tissue Trafficking in Article 124
Paragraph (3) Jo. Article 432 of Law Number 17 of 2023
In criminal law theory, criminal acts are defined as acts that are prohibited and threatened

with criminal offense by lawmakers, thus meeting certain conditions that constitute criminal
offenses in their entirety (Tomalili, 2019). The doctrine of classical criminal law, as put forward by
experts such as Moeljatno and R. Soesilo, emphasizes that an act can only be qualified as a criminal
act if it meets objective elements, namely real and provable external acts and subjective elements in
the form of intentional fault (dolus) or negligence (culpa) (Kholik & Zulfaidah, 2026). The objective
element includes the subject of the law, the act (actus reus), the circumstances (circumstantie), and
the consequences (gevolg), while the subjective element highlights the intention or knowledge of
the perpetrator of his violation of the legal norm (Hakim & Rozikin, 2025). This approach is
relevant in interpreting criminal norms in sectoral legislation such as health law, where lawmakers
often design specific offenses to protect the public interest from deviations in medical practice, thus
requiring careful interpretation so as not to give rise to an expansion or narrowing of meanings that
are not intended.

Law Number 17 of 2023 on Health, which was passed in place of the previous regulation,
introduces comprehensive regulations regarding the transplantation of human organs and tissues
as part of humanely-oriented health services (Siregar, 2023). Article 124 paragraph (1) emphasizes
that the transplant may only be carried out for the purpose of curing diseases and restoring health,
without commercial elements, while paragraph (3) explicitly states that "organs and/or body
tissues as referred to in paragraph (1) are prohibited from being commercialized or traded for any
reason”. This absolute ban targets all forms of transactions that make organs an economic object,
either directly or indirectly through medical intermediaries, thus reflecting the state's commitment
to preserving transplantation as an altruistic practice. The prohibition norm is functionally linked
to Article 432, which formalizes criminal sanctions, paragraph (1) threatens imprisonment for a
maximum of 5 years or a fine of IDR 500 million for those who commercialize the implementation
of organ/tissue transplantation, while paragraph (2) imposes a maximum prison sentence of 7
years or a fine of IDR 2 billion for those who trade organs/body tissues for any reason. The
construction of jo. (juncto) between Article 124 paragraph (3) and Article 432 makes this norm a
special criminal offense (lex specialis) in the realm of health law, which replaces or complements
the general provisions in the Criminal Code.

Analysis of the elements of the crime in Article 124 paragraph (3) jo. Article 432 requires a
systematic breakdown to reveal how the lawmakers designed it to be operational in judicial
practice. First, the subject element of the law includes "every person" as formulated in general in
Article 432, which juridically means to include both natural individuals and legal entities involved
in the organ trafficking chain, including medical personnel, organ brokers, health facilities, or
criminal syndicates. This wide range of subjects reflects the reality of organ trafficking crimes that
often involve collusion between medical professionals and non-medical parties, thus allowing
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prosecution of doctors who commercialize transplant procedures or hospitals that become illegal
facilitators. Second, the element of the act (actus reus) lies in "commercializing the implementation
of transplantation” (Article 432 paragraph (1)) and "trading organs or body tissues for any reason"
(paragraph (2) jo. Article 124 paragraph (3)), where "commercialized" is defined as any attempt to
monetize the transplant process outside the regular health service scheme, while "traded" refers to
the direct buying and selling of organs or tissues. This act is formal, that is, it is enough to prove the
existence of the act without requiring specific consequences such as the death of the victim,
although in practice it is often accompanied by the exploitation of living donors.

Third, the element of error (mens rea) is implied in the formulation "for any reason” which
requires evidence of intentionality (dolus directus or eventualis) from the perpetrator, where he is
aware and wants the act of commercialization or trafficking of organs as a violation of absolute
prohibition. The absence of the explicit formulation "deliberately” does not eliminate the need to
prove intent, as is the general principle of criminal law that requires subjective error to distinguish
criminal offenses from administrative negligence (Zulfaidah et al., 2026). Fourth, the unlawful
element is inherent in acts that are contrary to the norms of Article 124 paragraph (3), which
serves as the basis for the legality of the violation, where any justification such as "emergency
medical needs" or "donor consent"” is nullified due to an absolute prohibition "for any reason". This
construction makes this offense a hybrid formal-material offense: formal because it is a sufficient
act of commercialization, material because it protects the interests of public health and the dignity
of the human body.

In the Indonesian criminal law system, the regulation of Article 124 paragraph (3) jo. Article
432 establishes a coherent criminal norm structure, where the norm of the prohibition blank is
filled by concrete sanctions, thus facilitating enforcement through the Criminal Code with
transcendental proof. This norm not only complements Article 345 of the Criminal Code on the sale
and purchase of organs (which is more common), but also specifically targets the health context,
with a proportionate gradation of sanctions, which are lighter for the commercialization of
procedures (5 years) than direct transactions (7 years). The implications for the protection of the
human body are very significant, because it establishes the body as a non-commercial asset
protected by the 1945 Constitution Article 28G paragraph (1) and the Human Rights Law,
preventing the reduction of human beings into commodities as in the case of the global organ trade
(HAM, 2019). This arrangement is in line with the principles of the human right to health and
physical integrity, while encouraging a culture of voluntary donor without compensation.

However, critical analysis reveals several weaknesses in the construction of these norms
that have the potential to cause legal uncertainty. First, the definition of "organs and or tissues of
the body" referring to paragraph (1) of Article 124 has not been elaborated in detail, so it requires
interpretation through derivative PP to distinguish vital organs (kidneys, liver) from non-vital
tissues (skin, hair), avoiding overreach to legal medical practices. Second, the phrase
"commercialized" is semi-open, which, although broad, is vulnerable to subjective interpretation by
judges if it is not supported by prosecutorial guidelines, for example, does the cost of a covert
"donation" include commercialization? Third, the absence of special provisions on corporations as
subjects weakens the handling of illegal hospital syndicates, while the gradation of sanctions does
not fully reflect the severity of the social impact of transnational organ trafficking. Overall, although
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progressive compared to the previous law, this norm requires strengthening through Supreme
Court jurisprudence to increase the certainty and effectiveness of enforcement.

From the above description, it can be assessed that the construction of the elements of the
criminal act in Article 124 paragraph (3) jo. Article 432 of Law Number 17 of 2023 concerning
Health has succeeded in establishing a strong criminal framework to protect the integrity of the
human body from commercial exploitation, with an emphasis on absolute prohibition that reflects
the human values of the Indonesian state of law. However, to optimize its function in the criminal
system, lawmakers should clarify key terminology through general explanations or PPs, as well as
integrate corporate criminal mechanisms to reach organized crime networks. Thus, this norm not
only functions as a repressive, but also preventive in preventing the degradation of human dignity
in the modern medical era, as well as opening up a space for dialogue with the perspective of
Islamic criminal law that emphasizes hurmah al-nafs as a basic principle.

Review of Islamic Criminal Law on the Elements of Trafficking in Human Organs and Tissues

The human body in Islamic teachings is not just a biological entity that can be treated
arbitrarily, but a holy mandate from Allah SWT which reflects the majesty of His creation, as He
says in Surah At-Tin verse 4:

(439500) ¢ 1T G

s - I’
4 -

Translation of the Ministry of Religion 2019
4. Indeed, We have indeed created man in the best form. (At-Tin/95:4) (Quran NU Online,
n.d.).

This concept gives birth to karamat al-insan or human glory that transcends the
material dimension, where the principle of hifz al-nafs protection of the soul as one of the
main pillars of maqasid al-syari'ah requires the ummah to maintain physical and spiritual
integrity from all forms of exploitation that degrade them. Ash-Syatibi in his monumental
work Al-Muwafaqat emphasized that this maqasid is daruriyyah, meaning essential for the
survival of the ummah, so that the practice of trading human organs that transform the
body into an economic commodity directly collides with the purpose of the shari'a to
realize maslahah (benefit) and ward off mafsadah (damage) (Azis et al, 2024).
Contemporary reflection on verses such as Qur'an Al-Isra verse 70, which promises special
dignity for the son of Adam, further reinforces that the body as a container of the spirit
should not be commercialized, as it not only violates individual rights but also weakens the
foundations of Islamic civilization built on the basis of justice and piety.

[slamic figh historically and consistently positions the human body as a trust of God
that cannot be absolutely owned by its owner, but must be maintained until the return to
the Creator, as is the classic rule "al-ajsad muhtaramah la yajuzu tahrisuha bi ghairi hajah
syar'iyyah" which emphasizes the honor (hurmah) of the body from dismemberment or
transaction without shari'i urgency. Scholars of the Shafi'i madhhab, such as Imam Ash-
Shafi'i in Al-Umm, forbid the buying and selling of organs or body parts because they are
separated from life (ARIVAN, 2021), The organ is punished with najis ghariz ma'nawiyyah
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equivalent to a carcass that is haram to be used (QS Al-Baqgarah verse 173), while the
Hanafi school in Al-Marghinani's Al-Hidayah adds that such a contract is void because its
object is not worth the benefit of shari'i (1a yutlab). Ibn Qudamah of the Hanbali school in
Al-Mughni expands on this argument by stating that the trade in blood or limbs is close to
jarh (physical offense) that is punishable by ta'zir (Sutrisno et al., 2025). The contemporary
view is no less firm, the fatwa of the Indonesian Ulema Council (MUI) Number 12 of 2019
states that organs are not individual haqq dzatiyyah, so commercialization is haram, even
though emergency transplants are allowed with qiyas in treatment. Similarly, the National
Fatwa Council of Malaysia and Majma' al-Figh al-Islami affirmed the absolute prohibition of
organ trafficking for the sake of hifz al-karamah, making the concept of hurmat al-jasad a
normative bulwark against body capitalization in the modern medical era.

The element of the act of "commercializing or trading organs and/or body tissues”
as formulated in Article 124 paragraph (3) of Law Number 17 of 2023 concerning Health,
juridical-religious is in line with the prohibition of the mu'amalah fasid contract in figh
muamalah, where the object of a transaction that is unclean or damages the trust of the
body invalidates the validity of ijab-qabul. In the realm of Islamic criminal law (figh
jinayat), this act is categorized as jarimah ta'zir rather than specific hudud such as qatl or
jarh because of its general nature and a violation of bodily honor for which the sanction is
handed over to the qadli based on the rule of "ta'zir al-hakim 'alda ma ra'a min al-mafasid
wa al-mudharat". The practice of organ trafficking is not only civil null and void because of
illat najis, but also jinayat because of systemic mudharat, poor donors are exploited to the
point of death, contrary to Qur'an Al-Maidah verse 32 which equates the destruction of one
soul with the whole of humanity (Kholik et al., 2026). The hadith of the Prophet PBUH
about the prohibition of exchanging perishable food properly (hadith la yu'ta al-hummah bi
al-sa'ldah) becomes a strong qiyas that the organs of the body, as a sacred part, should not
be exchanged for worldly ones, so that the elements of positive norms reproduce the spirit
of figh which prohibits haram objects in criminal muamalah.

The approach of maqasid al-syari'ah provides further analytical depth, where organ
trafficking damages al-daruriyyat al-khams with the dominance of hifz al-nafs, because
organ extraction is susceptible to permanent harm to the donor such as chronic infection or
secondary organ failure, while hifz al-'irdh is violated because humans are reduced to a
mere source of trade wealth (mall) (Nuraeni, 2025). Ash-Shatibi argues that maslahah
mutlagah requires the prohibition of actions whose mafsadah exceeds the benefits, so that
even though organ trafficking saves the recipient of souls, it opens the door to mass
exploitation which is contrary to Qur'an Adz-Dzariyat verse 56 about worship for good not
destruction. This principle also interferes with hifz al-mal, paradoxically, the profits of
haram perpetrators damage the economy of the ummah through injustice and hifz an-nasl
due to moral degradation across generations. Al-Ghazali in IThya' 'Ulum ad-Din emphasizes
the priority of daruriyyat, so that the element of delicacy Article 124 paragraph (3) acts as
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waliyy al-amr (ruler) in upholding maqasid 'ammah, preventing the collective mudharat of
the rampant illicit organ syndicates in Muslim countries.

Contemporary scholars enrich the discourse with a sharp distinction between
authorized medical transplantation and illegal commercial trade. Shaykh Yusuf Al-
Qardhawi in Al-Fatawa al-Mu'asirah allows the donation of living organs for shari'iyyah
darurah such as non-vital kidneys, without permanent mudharat, informed consent, and
free based on QS Al-Bagarah verse 195 "do not fall into destruction" (Pinem, 2020). The
2019 MUI fatwa extends to deceased donors with the permission of the heirs for the sake of
the recipient's hifz al-nafs, but prohibits payment because of la dharar wa la dhirar. Majma'
al-Figh al-Islami (Amman resolution 1986 and Mecca 1402 H) was similar, while Sheikh
Muhammad Sayyid Tantawi had allowed compensation for medical expenses but was
opposed by the majority such as Wahbah Az-Zuhaili whose analysis in Al-Figh al-Islam1
was equivalent to selling modern slaves. Indonesian scholars such as Buya Yahya and KH
Said Aqil Siradj emphasized that altruistic transplantation is a jariyah almsgiving, but the
trade is haram because of efforts and exploitation, especially the case of kidneys in Iran
which although regulated is still controversial.

The absolute prohibition of Article 124 paragraph (3) has a profound resonance
with the figh jinayat which protects al-mustad'afin from exploitation (QS An-Nisa verse
75), where the state applies concrete ta'zir through imprisonment-fines for the violation of
hurmat al-jasad. This positive norm is the concretization of maqasid in Indonesia based on
Pancasila, encouraging the culture of voluntary donations as pious deeds while preventing
haram practices that damage the social order of the ummabh, in line with the rule of "al-
hurriyah la tata'adda hudud al-syari‘ah".

Reflectively, the researcher argues that the elements of Article 124 paragraph (3) of the
2023 Health Law are not only synchronous but inspired by the karamat al-insan and hifz al-nafs
I[slam, with the prohibition of "any reason" echoing the absolute dharar of the sharia, making it a
modern effective ta'zir. However, strengthening through the integrated ulema fatwa in enforcement
is needed so that the education of the voluntary donor maslahah develops, so that the national
crime transforms the tool of ihya' maqasid syar'iyyah in the midst of medical advances full of
capitalist temptations.

Review of Islamic Criminal Law on Sanctions for Trafficking in Human Organs and Tissues in
Article 432 of Law Number 17 of 2023
Islamic criminal law, which in figh literature is known as figh al-jindyah, establishes a

system of sanctions that is not solely oriented towards retribution against the perpetrators of
crimes, but also towards the protection of the fundamental values of human life. The sanction
system is known as al- 'uqiibat, which is basically designed to maintain social order, uphold justice,
and protect the interests of society at large. Within this framework, Islamic criminal law recognizes
four main categories of sanctions, namely hudid, qisas, diyat, and ta'zir (Kholik et al., 2025). The
four categories have different characteristics, but overall they function as instruments to prevent
violations of sharia principles while maintaining a balance of social life.
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Hudiid is a type of sanction that has been expressly determined in the Qur'an and Hadith for
certain types of crimes such as adultery, theft, hirabah, and qazf, so that its nature is fixed and
cannot be changed by judges or rulers because it is seen as the Prophet (peace and blessings of
Allaah be upon him) which is directly related to the public interest. For example, the Qur'an in QS.
An-Nur verse 2 stipulates the punishment of one hundred lashes for unmarried adulterers, while
QS. Al-Ma'idah verse 38 stipulates the punishment of cutting off the hands of the perpetrators of
theft with certain conditions. In contrast to hudud, the category of gisas is related to crimes against
the human soul or limbs which is based on the principle of just retribution as affirmed in QS. Al-
Bagarah verse 178 on the concept of "soul is reciprocated with soul" (Brahim et al, 2025).
However, Islamic criminal law does not rule out the possibility of reconciliation, because the
victim's family has the right to forgive the perpetrator so that the implementation of gisas can be
replaced by the payment of diyat as a form of financial compensation. Diyat itself is basically
compensation given to the victim or his family for losses incurred as a result of a criminal act that
causes injury or death, whether intentional or unintentional, and in practice can be paid by the
perpetrator or by the perpetrator's family known as al-'agilah (Sari Yulis et al, 2022). This
mechanism shows that Islamic criminal law is not only oriented towards revenge, but also pays
attention to the recovery of victims' losses and maintains social stability in society. The last
category is ta'zir, which is a type of sanction that is not explicitly specified in the Qur'an or Hadith
so that the determination of the form and severity of the punishment is left to the authority of the
judge or ruler by taking into account the level of danger of the act and the benefit of the community
(Kholik, 2026). The forms of punishment of ta'zir can be very diverse, ranging from reprimands,
fines, imprisonment, to exile, thus providing flexibility for the state to adjust the type of sanctions to
the development of forms of crime that arise in society.

In the context of contemporary crimes such as trafficking in human organs and tissues, the
category of ta'zir is the most relevant approach in the perspective of Islamic criminal law. This is
because the practice does not fall under the category of crimes that have been explicitly defined in
hudiid or qisas. However, the practice can still be seen as an act that damages the welfare of society
and degrades human dignity, so that the ruler has the authority to impose sanctions that are
considered appropriate to prevent social damage.

Regulations regarding sanctions against trafficking in human organs and tissues in the
Indonesian positive legal system can be found in Article 432 of Law Number 17 of 2023 concerning
Health (BPK RI, 2023). This provision is part of the state's efforts to tackle the growing practice of
organ trafficking in line with the increasing need for organ transplantation in the medical world.
The article expressly stipulates that any person who commercializes the implementation of organ
and tissue transplantation of the human body can be subject to imprisonment for a maximum of
five years and/or a maximum fine of five hundred million rupiah. In addition, the provision also
aggravates the criminal threat for anyone who directly trades in human organs or tissues, with a
maximum penalty of seven years in prison and/or a maximum fine of two billion rupiah.

From the perspective of criminal law, the provision shows that the lawmakers use the
approach of imprisonment and fines as the main instruments to tackle the crime of trafficking in
human organs. Prison sentences serve to limit the freedom of the perpetrator and prevent the
perpetrator from re-engaging in the illegal organ trafficking network. Meanwhile, criminal fines

Almubin: Islamic Scientific Journal, 9(2), 2026 The Crime Of Almubin: Islamic Scientific Journal 190

Trafficking In Human Organs And Tissues In Article 124 Paragraph

(3) Jo. Ar‘tzcle 432 Of Law Number 17 Of 2023 Islamic Criminal Law This work is licensed under a Creative
Perspective Page 181-195. Commons Attribution 4.0 International



https://doi.org/10.51192/almubin.v6i01.436
https://creativecommons.org/licenses/by/4.0/legalcode.en
https://creativecommons.org/licenses/by/4.0/
https://creativecommons.org/licenses/by/4.0/
https://creativecommons.org/licenses/by/4.0/
https://creativecommons.org/licenses/by/4.0/legalcode.en
https://creativecommons.org/licenses/by/4.0/legalcode.en

P-ISSN: 2746-8240 E-ISSN: 2746-5535
*e DOI: https://doi.org/10.51192 /almubin.v9i2.2570
ISLAMIC SCIENTIFIC JOURNAL

function as an economic mechanism to eliminate the financial gains obtained from the practice of
organ trafficking.

The purpose of criminalization in these provisions is not only repressive, but also has
preventive and protective dimensions. From the repressive side, criminal sanctions are intended to
provide punishment to perpetrators who have violated legal norms and degraded human dignity.
From the preventive side, criminal threats are expected to provide a deterrent effect for individuals
and groups who intend to practice organ trafficking. Meanwhile, from the protective side, the
existence of criminal sanctions aims to protect the public from health risks arising from illegal
organ transplants that do not go through legal medical procedures (Romadhoni et al,, 2025).

When compared to the concept of sanctions in Islamic criminal law, the provisions of Article
432 are basically in accordance with the principle of ta'zir. Within the framework of tazir, the ruler
has the authority to determine the form of sanction that is considered most effective in preventing
the occurrence of crimes that can damage the social order (Lestari, 2024). The form of
imprisonment provided for in Article 432 can be understood as a modern adaptation of the concept
of detention or exile that was once applied in the practice of classical Islamic government. Similarly,
the penalty of fines regulated in these provisions has similarities to the concept of gharamah in
Islamic law, which is the obligation to pay a certain amount of property as a consequence of a
violation of the law.

A comparison between the two legal systems shows that although the forms of sanctions
are different, they have the same goal, which is to protect people from practices that degrade their
dignity. In Islamic law, the human body is seen as a mandate that must be maintained in its honor.
The Qur'an in Surah Al-Isra verse 70
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Translation of the Ministry of Religion 2019

70. Indeed, We have glorified the descendants of Adam and carried them on land and in the sea. We

have bestowed upon them sustenance from the good, and We have made them superior to many

creatures whom We have created with perfect advantages. (Al-Isra'/17:70)

This verse confirms that God has glorified Adam's children and given them a special status
over other creatures. This principle affirms that the human body should not be treated as an object
of economic commodities that can be traded.

In addition, Surah Al-Ma'idah verse 32 emphasizes that safeguarding human life is one of
the fundamental values in Islamic teachings. The verse states that whoever kills a single soul for no
justifiable reason seems to have killed the whole of humanity. Although organ trafficking does not
necessarily lead to death directly, the practice still has the potential to endanger the safety of both
organ donors and recipients. Therefore, the practice of exploitation of individuals who sell their
organs can be seen as an act contrary to the principle of hifz al-nafs, i.e. the protection of the human
soul.

Another relevant verse is Surah Al-Bagarah verse 195 which prohibits humans from
throwing themselves into destruction. In the context of organ trading, this verse can be understood
as a prohibition against practices that encourage a person to risk the safety of his body for
economic interests. When human organs are treated as a tradeable commodity, the human body is
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no longer seen as a trust that must be maintained, but rather as an object of transaction that can be
exploited.

From the perspective of maqasid al-syari'ah, the prohibition of trafficking in human organs
is also closely related to efforts to protect the welfare of society. Scholars such as Imam Ash-Syatibi
explained that the main purpose of sharia is to protect the five main elements of human life, namely
religion, soul, intellect, descent, and property. The practice of organ trafficking has the potential to
damage at least two of these elements, namely the protection of the soul and the protection of
human dignity. Therefore, the sanctioning of such practices is part of efforts to prevent wider social
damage.

Nevertheless, a critical analysis of the provisions of Article 432 shows that there are still
several aspects that can be strengthened. One of the issues that can be debated is the
proportionality of criminal sanctions regulated in the article. The threat of imprisonment for a
maximum of seven years for organ trafficking perpetrators in some cases can be seen as not fully
proportional to the social impact caused by the practice. In international practice, organ trafficking
often involves organized criminal networks that exploit the economic vulnerability of the poor.
Therefore, relatively light criminal sanctions have the potential to not provide a strong enough
deterrent effect for perpetrators.

In addition, the provision also does not explicitly regulate criminal liability for corporations
or institutions involved in organ trafficking practices. In many cases, the practice does not only
involve individuals, but can also involve medical institutions or networks of organizations that act
as facilitators of illegal transactions. If legal norms do not expressly regulate criminal liability
against legal entities, then law enforcement has the potential to face difficulties in reaching the
actors behind the practice of organ trafficking.

In the perspective of Islamic criminal law, the imposition of sanctions is not only aimed at
punishing the perpetrator, but also to prevent future crimes from occurring. Therefore, a
preventive approach is an important part of the law enforcement system. The state not only plays
the role of the punitive party, but also has the responsibility to create social conditions that can
prevent the practice of exploitation of the human body.

Based on this analysis, it can be concluded that the sanctions regulated in Article 432 of Law
Number 17 of 2023 basically have a value alignment with the principles of Islamic criminal law,
especially in the framework of ta'zir which aims to protect the interests of society and protect
human dignity. The prohibition of trafficking in human organs is not only a state legal policy, but
also reflects moral values that are in line with the principles of the protection of the soul and human
honor in Islamic teachings. Reflectively, the researcher argues that the sanction arrangement in
Article 432 can be understood as a form of adaptation of the principle of ta'zir in the modern
criminal law system. Although formulated within a secular framework of national law, the
substance of the norm is still in line with the purpose of the sharia (magqasid al-syari’ah) which
emphasizes the importance of safeguarding human dignity. Therefore, strengthening regulations on
the trade in human organs is important not only from a positive legal perspective, but also from the
perspective of [slamic legal ethics that places human dignity as a value that must be maintained
from all forms of exploitation.
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CONCLUSION

This study concludes that the elements of the criminal act of trafficking in human organs
and tissues in Article 124 paragraph (3) jo. Article 432 of Law Number 17 of 2023 concerning
Health has been formulated in a comprehensive normative manner, covering the subject of
"everyone,” commercialization/buying and selling, intentional mens rea, and absolute
unlawfulness, with multi-level sanctions of 5-7 years in prison plus a proportionate fine of up to
IDR 2 billion for deterrence and protection of human dignity. The study of Islamic criminal law
emphasizes the deep harmony of values, the act falls into the category of jarimah ta'zir because it
violates hifz al-nafs and karamat al-insan (QS Al-Isra: 70; Al-Ma'idah: 32; Al-Bagarah: 195), with
positive sanctions reflecting the flexibility of ta'zir for the sake of maslahah, even though it is
secular. Critical analysis reveals the power of regulation in preventing the exploitation of
vulnerable donors, but weaknesses such as the absence of corporate sanctions, criminal minimums,
and restorative justice need to be addressed in order to be optimally effective. Indonesia's positive
law, in Pancasila, is substantive ihya' maqasid syari'ah through an absolute prohibition that
prevents economic-bodily harm, encouraging altruistic donors as jariyah alms. Recommendations:
(1) Revision of Article 432 to add sanctions for legal entities, minimum imprisonment, mandatory
victim funds, (2) Harmonization of MUI fatwa in the enforcement of the Criminal Code, (3)
Campaign for figh-based voluntary donor maslahah; (4) Empirical follow-up research on the
effectiveness of sanctions. Thus, this regulation strengthens the protection of bodily integrity as a
divine mandate in the Indonesian Muslim community.
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